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with Ms. Wade detached from any repayment obligation, the

bank knew nothing about the likelihood that it would ever get

repaid by NEF. Therefore, it was imperative that the bank know

something about Ms. Holt.

The bank knew nothing about Ms. Holt. Ms. Holt never spoke

with anyone from the bank, and did not know that Ms. Wade had an

account at the bank. Holt Dep. Tr. 45. Ms. Holt claims to have

sent Ms. Wade financial information about herself, but does not

know whether Ms. Wade ever provided it to the bank. Holt Dep. Tr.

46-47. Ms. Wade does not recall whether the bank received

information on Ms. Holt. Tr. 404. No documents have been supplied

demonstrating that the bank ever received a scrap of documentation

about Ms. Holt.

Discussion.

The conclusion is inescapable that the bank's letter was a

pure accommodation to Ms. Wade. See Pontchartrain Broadcasting

Company, Inc., 4 FCC Rcd 5245, 5247 (Rev. Bd. 1989). Not being

reliable for any purpose, the bank letter cannot be credited, and

financial and misrepresentation issues must be designated. Shawn

Phalen, 5 FCC Rcd 4669 (Rev. Bd. 1990); Marlin Broadcasting of

Central Florida, Inc., 4 FCC Rcd 7945 (Rev. Bd. 1989), affirmed, 5

FCC Rcd 5751 (1990).

Sl.229(el DISCOVERY REQUEST

If the issues herein are designated, Peaches will need to

take the depositions of Lillian Holt, Dorothy Wade and Joseph Mims.

The witnesses would be produced at a mutually agreeable time, at a

site to be determined in Jacksonville, Florida, according to the

same procedures followed in the June 24-26, 1991 depositions in

this case.
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Documents which would be sought by Peaches, pursuant to the

definitions and other procedural rules previously followed by the

parties, include the following, and relate to any material ever in

the possession of the three above-named witnesses, except that

requests #5-10 do not apply to Mr. Mims.

1. All equipment lists, staffing proposals,
budgets, cost estimates, expense projections,
financial plans and any other documents which
reflect or relate to the cost to construct NEF's
proposed station, operate NEF's proposed station
for three months without revenue, prepare and
prosecute NEF's application, and purchase,
lease, or otherwise obtain the use of NEF's
proposed transmitter site.

2. All cancelled checks, receipts, vouchers,
invoices or other documentary evidence showing
the purchase price or paYment made of any item
of property or service relating to the
application or its prosecution.

3. All loan or credit applications, requests,
correspondence, or other documents evidencing
efforts by the applicant, its principals or
other persons to obtain loans, credit, leases,
guarantees, or other financing for the
application or proposed station, as well as any
responses thereto.

4. All documents relating to any agreement or
understanding by any person, whether or not a
principal of the applicant, to provide
conributions, loans, property, services, credit,
donations, gifts, guarantees or other things of
value to the applicant for the construction and
initial operation of its proposed station, or
the preparation or prosecution of its
application.

5. All financial statements, balance sheets and/or
financial disclosure statements current as of
(i) December 13, 1989, and (ii) within a 90 day
period preceding August 21, 1991, which reflect
the assets and/or liabilities of such person.

6. All documents that subjected any such person's
assets to any option, restriction, lien,
mortgage, pledge, or other encumbrance, and all
documents that relate to any such encumbrance.

7. All documents that reflect or relate to any
petitions for relief or for other protection
under federal or state bankruptcy law filed by
such person.
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8. All documents that reflect or relate to any
default under a note or other financial
instrument, or any foreclosure action or
repossession by lender against such person.

9. All documents that identify or otherwise relate
to any lawsuits filed against or affecting any
such person in which a money judgment is sought
or has been awarded and is not yet satisfied.

10. All documents that identify or otherwise relate
to any federal, state or local tax assessment,
audit or inquiry that is, or potentially may be,
a claim against any of the assets of any such
person.

11. All documents relating to any such person's
ability or willingness to meet or otherwise
honor any agreement to provide anything of value
to the applicant or its principals.

12. unredacted copies of any documents produced by
NEF heretofore in discovery in redacted form.

13. All documents in Mr. Mims' possession which
would have been responsive to the parties'
standard document production request had Mr.
Mims been a party respondent.

14. All budgets and all documents ever relied upon
for assurance of financing in the Martinez,
Georgia FM applicant in which Ms. Wade is an
investor.

15. All telephone bills, with itemized lists of
calls, for November, 1989 through August, 1991,
for Mr. Mims, Ms. Wade and Ms. Holt.

CONCLUSION

For the foregoing reasons, misrepresentation, real party,

sham and financial issues should be designated against Northeast

Florida Broadcasting Company.

Counsel for Peaches Broadcasting, Ltd.
September 23, 1991
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pretty clear from discussions this morning. It's clear

in my mind. I'm prepared to make whatever mistake I

should make here.

MR. HONIG: You'll get half of us to agree

with you.

JUDGE LUTON: I know.

Whereupon,

LILLIAN HOLT

the witness on the stand at the time of the recess,

resumed the stand and, having previously been duly

sworn, was examined and testified further as follows:

CROSS EXAMINATION

BY MR. HONIG:

14 Q Ms. Holt, good afternoon. I'm David Honig

15

~6

17

18

19

20

22

with Peaches Broadcasting Limited.

Since it is fresh in your mind, let me begin

with this question of residence. First, and I'm

referring to your direct case exhibit number 2, your

testimony is that between February '85 and February

1990 you resided at 7235 Charboth Drive South.

Now, during that entire time, was that, in

fact, the only home you had?

23

24

A

Q

No.

Now, would you explain what other homes you

25 had during that time and when you had them?

CAPITAL HILL REPORTING, INC.
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A Prior to February 1989, I'. sorry, December -

- no February 1989, I lived at 3567 College street.

MR. WINSTON: I'm sorry, I didn't hear the

witness' answer, Your Honor.

THE WITNESS: Prior to February 1989, I lived

at 2567 College Street.

BY MR. HONIG:

9 Q That is between February 1985 and February

10

11

12

'89 you lived on College Street? Then, in February

'89, is it your testimony that you moved to Charboth

Drive?

13

14

A

Q

Yes.

Then, in -- and you resided at Charboth Drive

15 until when?

16

17

A

Q

February 1990.

For one year? Okay. Then from February 1990

18 until September 1990, did you live at Bramble Road?

19

20

A

Q

Yes.

And then from September 1990 to now, you

21 lived again on College street? Is that correct?

22

23

A

Q

October 1990.

October 1990. Now, if you'll give me one

24 moment, the statement in your in exhibit number 2,

25 that between February '85 and February 1990 and I'm

CAPITAL HILL REPORTING, IlIC.
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referring to the first page, I resided at 6235 Charboth

Drive South.

3

4

5

6

7

8

A

Q

A

Q

A

Q

Could you repeat that?

Do you have the exhibits before you?

Which exhibit is that?

Exhibit 2, Page One.

Okay.

I'm referring to the last full sentence at

9

10

11

the end of that page. That sentence states -- you see

where it is? -- it starts with the words between

February 1985?

12

13

A

Q

Yes.

Now, in fact, for four of those five years,

14

15

you actually resided on College Street, isn't that

correct?

16

17

A

Q

I don't know the exact number.

From '85 to '89. My question is, isn't a

18

19

20

fact that College street is located and I'll ask you to

look at your exhibit 4 which is your map, outside the

60 DBU contour?

21

22

23

24

25

yes.

A

Q

A

Q

College Street is -- according to that map,

It is, in fact, located outside the contour?

According to that map, yes.

Do you believe the map to be correct?

CAPITAL HILL REPORTING, INC.
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I'm not an engineer, but I believe what's he

2 done is correct.

3 Q Okay. Now, Charboth Drive was inside the

4

5

6

7

8

9

10

contour. Now, were you aware that -- and I don't

expect you to be a geographical expert -- but when you

were living at these two addresses, that in fact --

MR. WINSTON: Which addresses?

MR. HONIG: Charboth Drive and College

Street.

BY MR. HONIG:

11 Q In fact, College Street was farther away from

12 Baldwin than was Charboth Drive?

13

14

A

Q

Could you repeat that?

I'm asking you whether you were aware at this

15

16

17

time that Charboth Drive -- I'm sorry -- that College

Street was farther away from Baldwin than Charboth

Drive?

18

19

A

Q

Yes.

Now, is that why you failed in your direct

20

21

22

case to identify yourself as a resident of College

Street for four of those first five years of your

residence?

23

24

25

A

Q

A

Could you repeat that?

Do you understand the question?

Could you repeat the question?

CAPITAL HILL REPORTING, INC.
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Well, I'll ask it another way. Why did you

2

3

4

represent that you lived on College street only since

september 1990, when in fact you've lived there most of

the time you've been in Jacksonville?

5

6

A

Q

I don't understand your question.

Let me ask it again. Why did you say in your

7

8

9

exhibit number 2 that you had only lived on college

street one year, when in fact, you've lived there

nearly five years?

10 A I don't think it says that, according to this

11 document that I have in front of me.

12

13

14

15

16

Q

A

Q

A

Q

You signed exhibit number 2, didn't you?

Yes.

You read it before you signed it?

Yes.

Now, does it not say that you only resided on

17 College street since September 1990?

18

19

A

Q

No.

Let me direct you to the first full sentence

20

21

on the top of Page Two. Does that clarify this in your

mind?

22 A I'm reading. Yes.

23

24

25

Q That says I now reside at 2567 College

street. And the last date given was until september

1990 --

CAPITAL HILL REPORTING, INC.
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That's not what that says.

Would you explain what you meant.

This says I now reside at 2567 College street

4 in Jacksonville, Florida.

5 Q Is your testimony that one could read that

6 and believe that you lived there for five years?

7

8

A

Q

No.

Then why didn't you say between February 1985

9

10

11

and February 1989, I lived at College street, if that

was true? Why did you tell us you lived on Charboth

Drive?

12

13

A

Q

Because I did.

You just testified that you lived on College

14

15

street, not on Charboth Drive. You lived on Charboth

Drive for just one year, not four.

16 A So? That's what it says. I don't understand

17

18

19

what you're saying. I'm not understanding this.

Because it says between February 1985 and February

1990, I resided at 7235 Charboth Drive.

20 Q Now, I don't want the reporter to read it

21

22

23

24

25

back, let me just ask if counsel recalls this. In

response to the first question I asked you, didn't you

testify that from February '85 to February '89, you

lived at College Street, then from February '89, you

moved to Charboth Drive? Wasn't that your testimony?

CAPITAL HILL REPORTING, INC.
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3 A Between February 1985 and February 1990, I

4

5

resided at 7235 Charboth Drive. Between, that's what I

remember.

6 Q Now, didn't I ask you whether you had any

7

8

other addresses during that time, where you lived, any

other homes?

9

10

A

Q

Yes, you did.

And you said, yes, and I asked you where were

11

12

13

they and you said between February '85 and February

'89, you lived on College street and you moved to

Charboth Drive?

14

15

A

Q

Right.

I'm asking you why didn't you say that in

16 your direct case if that is in fact where you lived?

17

18

A I answered your question.

MR. HONIG: Your Honor, the witness is not

19

20

21

22

23

24

25

being responsive. I don't know how --

MR. WINSTON: Maybe there's some confusion in

the record.

MR. HONIG: There's no confusion. The

witness said that she lived at an address that was

inside the service area for these four years, February

'85 to February 1990, including when the application

CAPITAL HILL REPORTING, INC.
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intend by the statement, service area local residence

credit to mean the area within one or both of the

concentric circles on exhibit SA?

A I meant by my answer to be the broadcast area

5

6

of the radio station, the listening area. That was my

understanding.

7 Q And by listening area, was it your

8

9

10

understanding that that encompassed just the areas

within these circles or is it some smaller area or is

it some larger area?

1~

12

A

Q

Jacksonville and Baldwin area.

So, is it your testimony that service area

13

14

15

local residence credit when you filed the application,

meant to you something different than the concentric

circles?

16

17

A

Q

I think there's some similarities to it.

But your intention was not that they are

18

19

20

21

22

23

identical?

MR. WINSTON: Objection, Your Honor. I think

that the intent of the application was is what's

relevant and the application, she had assistance in

preparing the application.

BY MR. HONIG:

24 Q Was there doubt in your mind as to what

25 service area local residence was?

CAPITAL HILL REPORTING, INC.
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No, I didn't.
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4 Q I don't want to know the advice if he gave

5

6

you advice, but did you ask your lawyer what that

meant?

7

8

9

A

Q

A

Local residence? Yes.

service area local residence credit?

Local residence. I asked hiD local

10 residence.

11 Q Did you ask what service area local residence

12 credit meant?

13

14

A

Q

No.

Okay. Did you write the integration

15

16

17

statement yourself? Are these your words? The

integration statement in the application, I'm sorry.

Did you write this yourself? Are these your words?

18

19

20

21

22

23

24

A

Q

words?

A

Q

A

Q

I had assistance from Mr. Winston.

That particular paragraph, were those your

Primarily.

It's one sentence.

You said paragraph?

That paragraph, that one sentence paragraph

25 that we're

CAPITAL HILL REPORTING, DIe.
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That's not a paragraph, that's a sentence. I

2 don't know what you're talking about.

3 Q The sentence that begins, Ms. Holt has

4 resided within Jacksonville, Florida and so forth?

5

6

7

8

A

Q

A

Q

Yes.

That's your words?

Yes.

Okay. Now, I'd like to then turn you to the

9

10

11

12

13

14

15

16

17

18

19

20

integration and diversification statement that you

filed a few months ago. It was actually filed May

loth, 1990, and it might help if -- I don't mind if

counsel places it before you.

Now, would you turn to Page Two of that

statement and focus for one moment on Paragraph Six.

Look at the first sentence of Paragraph six which

states you have resided in Jacksonville within the 3.16

millivolt per meter contour of the proposed facility

since February 1985 and will claim credit for local

residence.

Are those your words?

21

22

23

24

A

Q

A

Q

No.

Now, you signed this statement, did you net?

Yes.

And there is another signature there. Now

25 and then it's dated by hand. That date where it's
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stated, it that your writing?

A Yes.

Q Okay. Was the other signature there at the

time you signed your name?

A I don't recall.

Q You don't recall. Did you have an

understanding when you signed this statement what the

3.16 millivolt per meter contour was?

A No.

Q Did you ask anyone before you signed this

statement what that representation meant?

A No.

Q Would you explain why you signed the

statement, although you didn't know what that meant?

A Could you say that again?

Q If you didn't know what it meant, would you

explain why you signed it?

A Because I assumed that it was correct.

Q And the basis for your assumption was what?

A That it was correct.

Q No, the basis for your assumption was -- what

were you relying on in believing it to be correct?

A That the information that I did not provide

was provided by other experts and was correct.

Q Okay. Who was it that supplied this

CAPITAL HILL REPORTING, INC.
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information in draft, whose words these were?

2

3

4

A

this.

Q

Mr. winston's office helped me in preparing

So then you were relying on the fact that

5

6

someone in Mr. winston's office wrote it and that was

the basis for your reliance?

7

8

A

Q

I need some more clarification on that.

You made reference to experts before, but you

9

10

didn't identify them. What I'm asking now is were you,

in fact, referring to someone in Mr. Winston's office?

11

12

A

Q

Yes.
,-

Okay. Now, could you turn then to Page Three

13

14

15

16

of exhibit 1 in your direct case exhibits?

MR. WINSTON: Page Three of exhibit I?

MR. HONIG: That's right.

BY MR. HONIG:

17 Q Now, if you'll look at Page Three, exhibit 1

18

19

20

21

22

23

and Paragraph Seven specifically. Now, looking at

Paragraph Seven, which begins Ms. Holt has resided in

Jacksonville, Florida, within the one millivolt per

meter contour of the proposed facility since February

1985.

Are those your words?

24

25

A

Q

Not that sentence, no.

Now, you'll notice that on Page Two of

CAPITAL HILL REPORTING, INC.
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exhibit 2, the second complete sentence is, my current

residence may be outside the project one millivolt per

meter contour of the station.

You signed both exhibit 1 and exhibit 2, did

you not?

6

7

8

9

A

Q

A

Q

Yes.

And you read them before you signed them?

Yes.

Now, it's a fair statement that those two

10

11

12

13

14

representations are inconsistent, isn't that right?

A Yes.

Q You don't have to be an expert to understand

that? You don't need to know what a one millivolt per

meter contour is, isn't that right?

15

16

17

18

A

Q

A

Q

Yes.

Now my question is

Wait, could you say that again?

You didn't need to know what a one millivolt

19

20

21

per meter contour was, you didn't need to be an

engineer to realize that the two statements can't both

be true?

22

23

24

25

A

don't --

Q

A

I can't say yes to the whole thing. I

Do you see the point?

No.
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MR. WINSTON: I haven't had a chance to

compare the two. I just wanted to make sure they were

the same.

MR. HONIG: Do you want to look at -- it

appears to be the same.

MR. WINSTON: The map from exhibit 4 that was

offered, which was marked today, appears to be the same

map that was used in the original application. So,

your question goes to the map using the original

application, doesn't it, counselor?

MR. HONIG: That's right. It's the same map

except for Rl and R2 being drawn.

MR. WINSTON: okay.

BY MR. HONIG:

Q Oid you understand the -- when you signed

your direct case exhibits a few weeks ago, did you

understand the importance to your case of being

considered a local resident or as close to a local

resident as possible?

A Yes.

Q And you understand the importance of that

since before the application was filed, isn't that

right?

A No.

Q Let me refresh your memory. I'd like to have
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Yes.

And it was faxed to you from Joe Mims in
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3 Texas, isn't that correct?

4 A I don't know where he was calling from, but

5 the sender was Joe Mims.

6

7

Q

A

And had you met Mr. Mims by this time?

Not that I can -- I don't recall that, I

8 don't know.

9

10

11

12

13

14

15

16

17

Q

time?

A

Q

A

Q

not?

A

Q

Was he -- had you spoken with him at this

Yes.

Who is Mr. Mims?

A person who called.

He called you at the Urban League, did he

Yes.

He had some a potential investor or investors

18

19

that wanted to invest in a radio station application in

Baldwin, isn't that right?

20

21

22

A

Q

A

No.

What did he call you about?

About an application becoming available for

23 an FM station in Baldwin, Florida.

24 Q And he was a stranger to you when he called,

25 wasn't he?
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A Yes.

Q Now, soon after he called you, perhaps on the

next day, he sent you this fax, didn't he?

A According to this, yes.

Q Now, take a look at the second page of this

eXhibit, which is actually Page One of a two-page

outline.

Mr. Mims wrote this outline, did he not?

A I don't know.

Q Now, I refer you to roman numeral two B two

in the outline on the first page there. Now does that

refresh your memory as to how important it was to

reflect that you were a resident of the local area,

when you first learned that?

A I'. not clear on the two questions that you

just the previous one and this here.

Q Isn't a fact that when you received this fax

you became aware that it was important to be a resident

of the local community if you were a broadcast

applicant?

A Of a local community?

Q Of the local community where the station was?

A No.

Q Have you ever been aware of that fact?

A Maybe you need to clarify your --
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Why do you think Mr. Mims was calling you in

2

3

4

5

6

7

8

Jacksonville, Florida rather than just filing the

application himself from Texas?

A I don't know.

Q Did you ask him?

A No.

Q Did you -- you mean Mr. Mims didn't tell you

that he wanted to identify local people?

9

10

11

12

13

A

Q

people?

A

Q

Yes.

He did tell you he wanted to identify local

Yes.

And, in fact, you considered a few other

14

15

16

17

18

19

20

21

22

23

people besides yourself?

A Maybe I need some clarification on local.

Q In the area near where the station is.

A In or near the station, yes.

Q Now, again, I'll ask if your memory is

refreshed. Isn't it a fact that you knew that it was

important to be able to show some connection, local

residence, close to local residence -- that's why he

didn't apply himself from Texas.

Isn't that right?

24

25

A

Texas.

I don't know why he didn't apply himself from
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Why didn't he call San Antonio Urban League?

I don't know why.

Given the understanding that yo~'ve derived

4

5

6

7

of this process for the last two years, can you now

venture a pretty sound opinion why he was calling you

in Jacksonville and not your counterpart in San

Antonio?

8 A From this document here and fra~ reading

9

10

11

further literature, the FCC looks at loca~ residents as

a preference to applying to receive a permit to

construct a radio station.

12 Q Sure. Then you're now changing your

13

14

15

16

testimony. You didn't know that on December 8th, 1989?

MR. WINSTON: Objection.

THE WITNESS: I'm not changing

BY MR. HONIG:

17 A You just testified that when you got this fax

18

19

20

and you read it, you didn't know that. Know you're

testifying that you do. I'm asking you, are you

changing your testimony?

21 A You asked me if I knew what Joe Mims was

22

23

24

25

thinking. I didn't know what he was thinking. I'm

telling you I know from this literature that it says

being a resident of a local community which the new FM

station is allocated for and then you said in or near
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the radio station. That's a very ambiguous --

2 Q So you were aware that this Commission

3 considered localism important, however defined?

5

A

Q

Yes.

And that was why it was important to have a

6 local person apply?

7

8

A

Q

Yes.

And, in fact, that is why it's important to

9

10

an application's changes for success to be as close to

the community of license as possible, isn't that right?

11

12

A

Q

Yes.

Now, you recognized that there were going to

13 be other applicants in this case, isn't that right?

14

15

A

Q

I assumed that would be.

You recognized that they were entitled to

16

17

18

know correctly how you would evaluate your local

residence claim.

Isn't that correct.

19

20

A

Q

Could you repeat that?

You knew that those other applicants were

21

22

entitled to know, correctly and truthfully, how to

evaluate your local residence claims.

23

24

A

Q

No, I did not know that.

You would have wanted -- you would have been

25 rather upset if another applicant had represented
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